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tlands Protection Act

1. Purpose
The purpose of this bylaw is to protect the wetlands, water resour
areas in the Town of West Newbury by regulating activities deeme
(“Commission”) likely to have a significant or Gmmulative adverse effe
not limited to the following:

1.1 Public or private water supply

1.2 Groundwater supply

1.3 Flood control

1.4 Erosion and sedimentation

-prone areas, and adjoining upland
Conservation Commission
esource area values, including but

1.6 Water quality
1.7 Prevention a
1.8 Agriculture

> rights and benefits accorded to agricultural uses and structures of all kinds
and other relevant bylaws of the Town of West Newbury.

This bylaw is intended o ¢ Home Rule authority of West Newbury to protect the resource areas under
the Wetlands Protection At .L. Ch.131 §40; the Act) to a greater degree, to protect additional resource areas
beyond those protected indhe Act recognized by the Town as significant, to protect all resource areas for their

additional values beyond those identified in the Act, and to impose, in local regulations and permits, additional

standards and procedures in addition to those of the Act and regulations thereunder (310 CMR 10.00).

2. Jurisdiction
Except as permitted by the Commission or as provided in Section 3 of this bylaw, no person shall remove, fill,
dredge, build upon, degrade, discharge into, or otherwise alter the following resource areas:



2.1 Any freshwater or coastal wetlands, isolated wetlands, marshes, wet meadows, bogs, swamps and
adjoining land extending out to a distance of 100 feet, known as the Buffer Zone

2.2 Any freshwater or coastal bank or beach bordering on any lake, pond, reservoir, river, stream, brook, or
creek and adjoining land extending out to a distance of 100 feet, known as the Buffer Zone

2.3 Any perennial rivers, streams, brooks and creeks and lands adjoining these resource areas out to a
distance of 200 feet, known as the Riverfront Area

2.4 Any land under the aforementioned waterbodies and waterways

2.5 Any vernal pools and adjoining land extending out 100 feet, known as the Vernal Pool Habitat

2.6 Any lands subject to flooding or inundation by groundwater or surface wa

2.7 Any lands subject to tidal action, coastal storm flowage, or coastal floo

(collectively the "resource areas protected by this bylaw"). Said resource be protected whether or not

they border surface waters.

gés of agriculture that the rights and
g agriculture, as define Wetlands

The jurisdiction of this bylaw shall not extend to uses and struc
privileges of laws and regulations of the Commonwealth goveg
Protection Act regulations, found at 310 CMR 10.04.

3. Exemptions and Exceptions
The following exemptions shall apply and no permit is necessary fo

3.1 Minor activities in the Buffer Zone and Riwerfront Area Pursuan 0 CMR 10.02(2)(b)(2)(a)—(q), and
as may be Amended by the Massachusetts I\ ment of Enviro Protection (“MA DEP”)

The exemptions provided in the Wetlands 1} (G.L.Ch. 1 0) and regulations (310 CMR
10.00) shall apply under this bylaw provided itten notige of at least 72 hours has been
given to the Commission or its agent before t ork and provided that the work also

conforms to any perfora standards and de as written in the Act and regulations.

pecificatiot

3.2 Emergency Proje
Projects necess@
work is to be performe

of the health and safety of the public, provided that the

been ordered to bgperformed by an agency of the Commonwealth or a
hat,adwance notice, oral or written, has been given to the

the commeneement of work or within 24 hours after the commencement
or its agent certifies the work as an emergency project and provided

e time and place certified by the Commission or its agent for the
mergency. Upon failure to meet these and other requirements of
sion may, after notice and a public hearing, revoke or modify an emergency
storation and mitigation measures.

¢ prote
or

3.3

Work performe ginal maintenance or improvement of land in agricultural and aquacultural use as
defined by the ds Protection Act regulations at 310 CMR 10.04.

3.4 Utilities and Roads
Maintaining, repairing, or replacing, but not substantially changing or enlarging, an existing and lawfully
located structure or facility used in the service of the public to provide electric, gas, water, telephone,
telegraph, or other telecommunication services, provided that written notice is provided to the
Commission or its agent at least 72 hours before the commencement of work, and provided that the work
conforms to any performance standards and design specifications in regulations adopted by the
Commission.




3.5 Routine Mowing and Maintenance of Lawns, Gardens, and Landscaped Areas
These activities shall be exempt from this bylaw provided that these areas were lawfully in existence on
the effective date of this bylaw or were created after such date in accordance to any performance
standards and design specifications in regulations adopted by the Commission.

4. Definitions
The following definitions shall apply in the interpretation and implementation of this bylaw.

The term "agriculture" shall refer to the definition provided by G.L. Ch. 128 §1

The term "alter" shall include, without limitation, the following activities
affecting resource areas protected by this bylaw:
a. Removal, excavation, or dredging of soil, sand, gravel lals of any kind.
b. Changing of preexisting drainage characteristics, flushin i ibuti

aken to, upon, within, or

Driving of piles, erection, or expansion of buildings or stru
Placing of obstructions or objects in w
Destruction of plant life including but n& i i of trees, shrubs, and other
vegetation.
Changing temperature, biochemical oxyge ; i ogical, or chemical
characteristics of any waters.

Fm e o

—

groundwater.
k. Incremental activitig axcumulative adverse effect on the resource areas

relation to O ctivitics in @' given area may be significant to said interests and values in the
aggregate.

The term “isolated wetla
feet in surface area.

eans freshwater wetlands not bordering on a water body and at least 1,000 square

The term “permit” shall mean any Order of Conditions, Order of Resource Area Delineation, Determination of
Applicability, or other document issued by the Commission approving work in a resource area subject to
jurisdiction of this bylaw.

The term "pond" shall follow the definition of 310 CMR 10.04 except a size threshold of 1,000 square feet shall
apply.



The term "rare species” shall include, without limitation, all vertebrate and invertebrate animals and all plant
species listed as endangered, threatened, or of special concern by the Massachusetts Division of Fisheries and
Wildlife or the United States Fish and Wildlife Service, regardless of whether the habitat in which they occur has
been previously identified by the Massachusetts Division of Fisheries and Wildlife.

The term "vernal pool" shall include, in addition to scientific definitions found in the regulations under the
Wetlands Protection Act, any confined basin or depression not occurring in existing lawns, gardens, landscaped
areas or driveways which, at least in most years, holds water for a minimum of two continuous months during the
spring and or summer, contains at least 200 cubic feet of water at some time durin t years, is free of adult
predatory fish populations, and provides essential breeding and rearing habitat tions for amphibian, reptile or
other vernal pool community species which have been found in the basin or sion, regardless of whether the
site has been certified by the Massachusetts Division of Fisheries and Wi oundary of the vernal pool is
the mean annual high-water line defining the depression.

Except as otherwise provided in this bylaw or in associated regul the Commiss ¢ definitions of
terms and the procedures in this bylaw shall be as set forth in etlands Protection Act Ch. 131 §40) and
regulations (310 CMR 10.00).

5. Burden of Proof
The applicant for a permit shall have the burden of proving by a pr
work proposed in the permit application will nqt have significant or c

rance of the credible evidence that the
tive adverse effects on the interests
ion supporting this burden shall be
sufficient cause for the Commission to deny a pe 3 it wi itioms, or, at the Commission’s

the applicant or others to present additional evidence i % ions the Commission deems
reasonable.

ents of the bylaw and any regulations promulgated thereto. The

additional materials or information in addition to the plans and specifications
dplicant under the Wetlands Protection Act (G.L. Ch. 131 §40) and regulations

to fulfill the requirements of this bylaw.

6.2 Request for Determination of Applicability (RDA)
Any person desiring to know whether or not a proposed activity or an area is subject to this bylaw may
request, in writing, a determination from the Commission. The Commission shall accept a Request for
Determination of Applicability (RDA) under the Wetlands Protection Act (G.L. Ch. 131 §40) as a request
under this bylaw. Such a request for determination shall contain information and plans specified by the
regulations of the Commission. The Commission shall make a determination as to whether or not this
bylaw applies to a specific situation prior to the filing of a written notice of intent under the provisions
hereof. Any person desiring only to certify limits of resource areas on site shall file an Abbreviated Notice
of Resource Area Delineation (ANRAD).




6.3

6.4

6.5

6.6

7.2

7.3

Abbreviated Notice of Resource Area Delineation (ANRAD)
Any person desiring to certify, for purposes of this bylaw, the limits of resource areas on a site may file an
Abbreviated Notice of Resource Area Delineation (ANRAD). This application shall include such
information and plans as are set forth in the regulations of the Commission to describe and define the
wetland resource areas. The Commission shall accept an Abbreviated Notice of Resource Area
Delineation (ANRAD) under the Wetlands Protection Act (G.L. Ch. 131 §40) and regulations (310 CMR
10.00) as a request under this bylaw.

Fees
At the time of an application, the applicant shall pay a filing fee speci
Commission. The fee is in addition to that required by the Wetla
and regulations (310 CMR 10.00).

in the regulations of the
ion Act (G.L. Ch. 131 §40)

Fee Waiver
The Commission may waive fees specified in the reg lications filed by
a government agency, including a municipal depa iSsi
waive fees specified in the regulations of the Co
Commission finds have a net benefit to wetland resourc ng wetland
ecological functions.

Consultants

The Commission may, at the expense of the provisions of G.L. Ch.
44 §53G and regulations promulgated by t le fees upon applicants to
secure outside consultants including enginee ife biologists, or other experts to
aid in the review of proposed projects presen iring additional expertise to assist in
protecting resource are ] own treasurer, who shall create an
account specificallygfo p onsultant fee§S' may be requested where the requisite
review is more ¢ new information requires additional consultant

services. This
large or complex.

ing projects deemed by the Commission to be

pfovide written notice given at the expense of the applicant at least five business
earing or public meeting by publication in a newspaper of general circulation in
West Newbury or i any other manner approved by the MA DEP. Where applicable, notice given for
public meetings and public hearings under this bylaw may be combined with notice given for public
meetings and public hearings under the Wetlands Protection Act (G.L. Ch. 131 §40) and regulations (310
CMR 10.00).

Public Hearings & Public Meetings

The Commission shall commence a public hearing on any permit application, Notice of Intent, or
Abbreviated Notice of Resource Area Delineation, or a public meeting on the Request for Determination
of Applicability, within 21 days from receipt of a complete permit application, Notice of Intent, or

5



8. Permits and Conditions

8.1

8.2

8.3

84

Abbreviated Notice of Resource Area Delineation unless an extension is authorized in writing by the
applicant.

The Commission shall have authority to continue the public hearing or public meeting to a specific date
announced at the hearing or meeting, for reasons stated at the hearing or meeting, which may include the
need for additional information or plans required of the applicant or others as deemed necessary by the
Commission. In the event that the applicant objects to a continuance or postponement, the hearing or
meeting shall be closed and the Commission shall take action on such information as is available.

The Commission may combine its hearing or meeting under this bylaw aring or meeting
conducted under the Wetlands Protection Act (M.G.L. Ch. 131 §40) egulations (310 CMR 10.00).

Decision
The Commission shall issue its permit, denial, or determi ithi s of the close of

shall be given to any demonstrated hardship on the app denial, as pregented at the
public hearing or public meeting. The Commission may, in ropriate case, combine the permit
urce Area Delineation, or

ct (G.L. Ch. 131 §40) and

Determination of Applicability issued u
regulations (310 CMR 10.00).

Waivers

Upon written request, the Cornrmsswn may [ ied and requested procedures, design
specifications, perfo oqu orth in its bylaw or regulations, provided
that:

a. i iti public hearing that there are no reasonable conditions

yations, performance standards and other requirements under this bylaw and in
regulations of th ymission and where the work will not result in significant or cumulative adverse
effects upon the interests protected by this bylaw, as determined by the Commission. Any permit or Order
of Conditions issued under this bylaw may differ from any such permit or Order of Conditions issued by
the Commission under the provisions of the Wetlands Protection Act (G.L. Ch. 131 §40) and regulations
(310 CMR 10.00), where the bylaw and regulations of the Commission differ.

Conditions

The Commission is authorized to impose conditions on any approved permit or Order of Conditions that
the Commission deems necessary to protect the interests of this bylaw or to ensure that a project or
activity proceeds in accordance with any design specifications, performance standards and other

6



8.5

8.6

8.7

8.8

requirements in regulations of the Commission. If an approved permit contains conditions, all activities
shall be conducted in accordance with those conditions.

A permit or Order of Conditions may include conditions with requirements which shall be enforceable for
a stated number of years, indefinitely, or until permanent protection is in place, and shall apply to all
present and future owners of the land. These conditions may remain in full force and effect after issuance
of a Certificate of Compliance.

Denials
The Commission is empowered to deny a permit or Order of Conditio the Tellowing reasons:
a. Failure to meet the requirements of this bylaw.
b. Failure to submit necessary information and plans re
c. Failure to meet the design specifications, performa
regulations of the Commission.
d. Failure to avoid or prevent significant or cu

he Commission.

protected by this bylaw.

e. The refusal to authorize entry of the C issi i ithrreview of
an application for a permit, Notice ofIn cability or
Abbreviated Notice of Resource Area Delin

f.  Where no conditions are adequate to protect thi ests of this bylaw, in the Commission’s

sole discretion as the issuipg authority.

Amendments

An applicant may rege der of Conditions. The request for an amendment shall
be submitted to th i all contain a narrative description of what changes are
proposed and afty pertin i ges._@nce the request is received, the Commission

i@t nature and can be considered as an amendment to
ines a new Notice of Intent is not necessary, the
ification of the public hearing for the proposed amendment per section

Expiration
A permit, Order O
shall expire three
time of issuance.

ditions, Determination of Applicability, or Order of Resource Area Delineation
ars from the date of issuance unless otherwise specified by the Commission at the

Extensions

Notwithstanding the above, the Commission in its discretion may extend a permit, Order of Conditions,
or Order of Resource Area Delineation for one or more periods of up to three years each, upon written
request from the applicant made at least 30 days prior to the expiration of the permit Order of Conditions,
or Order of Resource Area Delineation.



8.9 Revocation
For good cause the Commission may revoke or modify any permit, Order of Conditions, Order of
Resource Area Delineation, or other decision issued under this bylaw after notice to the holder, the public,
abutters, and after a public hearing.

8.10 Recordation of Permit
No work proposed in any application shall be undertaken until the permit, Order of Conditions, or
amended Order of Conditions issued by the Commission with respect to such work has been recorded in
the Southern Essex District Registry of Deeds or, if the land affected is re d land, in the registry
section of the land court for the Southern Essex District Registry of Degds; and ttil the holder of the
permit, Order of Conditions, or amended Order of Conditions certifi wrltlng to the Commission that
the document has been recorded or registered. If the holder of the to perform such recording,
the Commission may record the document itself and require th rmit to furnish the
recording fee either at the time of recording or as a conditio nce of a Certificate of

Compliance.
9. Security
As part of a permit issued under this bylaw, in addition t al or state
board, agency, or official, the Commission may require that the observance of ghe conditions
imposed thereunder, including conditions requiring mitigation wor cured wholly or in part by one or both

of the methods described below:

executed and du nning with the land to the benefit of West Newbury
iti L observed before any lot may be conveyed other

. en said appeal period under this bylaw shall commence upon the date of
issuance of a supetsed MA DEP and shall continue for no more than sixty (60) days from that date,

the sixty-day appeal perio der the bylaw will be suspended during this period of appeal to DEP.
11. Enforcement
11.1 Scope
No person shall remove, fill, dredge, build upon, degrade, or otherwise alter resource areas protected by
this bylaw, or cause, suffer, or allow such activity, or leave in place unauthorized fill, or otherwise fail to
restore illegally altered land to its original condition, or fail to comply with a permit or an enforcement
order issued pursuant to this bylaw.



11.2 Entry
The Commission, its agents, officers, and employees shall have authority to request authorization to enter
upon privately owned land to perform their duties under this bylaw subject to the constitutions and laws
of the United States and the Commonwealth. They may make or cause to be made such examinations,
surveys, or sampling as the Commission deems necessary, subject to the constitutions and laws of the
United States and the Commonwealth. The refusal to authorize entry in connection with review of an
application for a permit, Notice of Intent, Request for Determination of Applicability, or Abbreviated
Notice of Resource Area Delineation shall be grounds for denial of that application.

11.3 Enforcement
The Commission, its agents, officers, and employees shall have aut
regulations, permits, Orders of Conditions, Orders of Resource
Applicability issued thereunder by letters, phone calls, electroni

to enforce this bylaw, its
tion, and Determinations of

methods, violation notices, enforcement orders, non-criminadici Ch. 40 §21D, and civil
and criminal court actions. Any person who violates prova ordered to restore
the property to its original condition and take other ac uch violations, or
may be fined, or both.

11.4 Legal Action

Upon request of the Commission the Select Board may aut town counsel to take legal action for
enforcement of this bylaw under civil law. mission the chief of police may take
legal action for enforcement of this byl ad imi . ipal boards and officers, including
any police officer or other officer having pe o assist the Commission in
enforcement.

11.5 Fines
As an alternative to crin i i ts sole discretion, issue citations with
specific penalties p position proc€dure set forth in G.L. Ch. 40 §21D, which

, or regulatlons pits, Orders of Conditions, Orders of Resource
pplicability, énforcement order, or other administrative orders

ith this bylaw, the Commission shall refrain from issuing fines. However,
o issuing fines when the violator ceases to demonstrate a reasonable, good
ing compliance. This provision does not preclude the Commission from issuing
fines or preclu@ ission from simultaneously ordering mitigation or restoration of the affected

resource arcas.

11.6 Appeals
In addition to the appeal provisions under M.G.L. Chapter 40, §21D, persons fined may appeal in writing
to the Commission within 21 days. The Commission shall vacate fines where compliance has been
established or where the issuance of fines is inconsistent with the interests of this bylaw. The Commission
shall suspend fines as long as the person in violation demonstrates a reasonable, good faith effort toward
obtaining compliance. The Commission may restore suspended fines at any time during an existing
violation. This provision does not preclude the issuance of fines in conjunction with orders for restoration
or mitigation.



12. Regulations
The Commission may promulgate regulations after public notice and public hearing to effectuate the purposes of
this bylaw, effective when voted by the Commission and filed with the town clerk. At a minimum, these
regulations shall reiterate the terms defined in this bylaw, define additional terms and requirements not
inconsistent with the bylaw, impose filing and consultant fees, and include design specifications and performance
standards which provide for undisturbed vegetative buffers extending from the edge of resource areas. Failure by
the Commission to promulgate such regulations or a legal declaration of their invalidity, in whole or in part, by a
court of law shall not act to suspend or invalidate the effect of this bylaw.

13. Relation to the Wetlands Protection Act
This bylaw is adopted under the Home Rule Amendment of the Massachuse stitution and the Home Rule
statutes, independent of the Wetlands Protection Act (G.L. Ch. 131 §40) ions (310 CMR 10.00)
thereunder. It is the intention of this bylaw that the purposes, jurisdicti ptions, regulations,
specifications, standards, and other requirements shall be interprete tricter than those of the
Wetlands Protection Act (G.L. Ch. 131 §40) and regulations (31

14. Severability
The invalidity of any section or provision of this bylaw s
nor shall it invalidate any permit, Order of Conditions, Order o

other section or sion thereof,
elineation, De

Attorney General. This bylaw shall not be applicab
for Determination of Applicability, or Abbreviated
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